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The prevailing tradition in jurisprudence recognizes David Lewis as a key philosopher whose 

ideas should be applied to understand the nature of legal conventions. To give one but crucial 

example, the Lewisian concept of “co-ordination conventions” have been widely used to 

support the thesis that the rule of recognition is a convention of that type (Postema, Coleman). 

Even those legal philosophers who came up with original concepts of conventions (Marmor’s 

idea of constitutive conventions being a case in point) based their considerations on Lewisian 

conventionalism and made Lewis their crucial or even unique philosophical interlocutor. 

In the first part of this paper, I present a non-Lewisian approach to conventions, namely 

that of Ruth Garret Millikan. According to this approach, which has been overlooked by 

jurisprudence, conventions are historically established behaviors of a co-operative nature. 

They form so-called “lineages”: behaviours reproduced over time (in Millikan’s terminology, 

“reproductively established families”). The reason the behaviors are reproduced over time is 

that they have been sufficiently effective in the past to bring about a result desired by co-

operating partners.  

In the course of the paper, I focus on the crucial points of difference between Millikan’s 

and Lewis’ approach to conventions and requirements for them: specifically, the level of 

adherence to conventions in a given community, the necessity of ensuring co-ordination as the 

main function of conventions, and whether conventions are practice-based or rule-based. 

In the second part of the paper, I show how Millikan’s approach to conventions can be 

useful when applied to law, and that her ideas have more explanatory power than those of 

Lewis. I argue that the superiority of Millikan’s conventionalism over its Lewisian 

counterpart lies in how it reveals the real nature of Hartian rule of recognition as a practice-

based, not rule-based convention which performs its function without needing to be followed 

by the majority of judges or officials. As it is better suited to explain the crucial notion of 

legal positivism (which the rule of recognition indisputably is), Millikan’s conventionalism 

deserves more attention from legal philosophers than it has had to date. 
 


