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How ideological are our (national and transnational) courts? This is a question that lawyers, 

including legal scholars, are typically not really comfortable with. In some jurisdictions, 

including Slovenia, which this paper is concerned with, such a question is perceived as a 

provocation, as a means of delegitimizing the judiciary, as a (political) instrument of 

encroachment on the difficultly won judicial impartiality and independence. True, the 

question of judicial ideology is a divisive and a provocative one. It disturbs the conventional 

legal mindset, but this does not mean that it should be shied away from. To the contrary, the 

fact that a particular epistemic community reacts forcefully, at times even emotionally, to 

certain questions speaks in favor of their importance and therefore calls for more rather than 

less research attention.   

Section two of the paper will, however, demonstrate that the research on judicial 

ideology is still at its early stage. Two main reasons can be identified for that. The first is a 

methodological one. The identification and measurement of judicial ideology requires a more 

or less shared understanding of the very notion of judicial ideology and calls for an empirical 

research approach to law and judiciary. However, the concept of judicial ideology remains 

(essentially) contested and the empirical approach to law has traditionally been alien, 

especially, to the continental European legal studies. On the other hand, for the judicial 

ideology to be measured empirically, it must be observable and therefore expressed first. 

Section three of the paper will show that several legal systems, national and transnational, 

prevent the expression of judicial ideology through the requirement of unanimous, sometimes 

even anonymous judicial decisions.  

It will be argued in section four of the paper that this normative choice to conceal 

judicial ideology is informed by a deeper, underlying conceptual understanding of law. It will 

be suggested that on the basis of the theoretical and practical attitudes toward judicial 

ideology three different conceptions of law can be identified: the objectivist, the discursive 

and the subjectivist conception. It will become apparent that raising the question of judicial 

ideology only makes sense within the realm of some conceptions of law, while it is irrelevant 

on the premises of another.   

The rest of the paper explains how the notion of judicial ideology was operationalised 

and empirically investigated in an on-going research on the Slovenian Constitutional Court.
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The Slovenian legal system is a paradigmatic embodiment of an objectivist conception of law. 

In departing from this deeply entrenched, but equally flawed understanding of law, section 

five of the paper introduces a multidimensional definition of judicial ideology used in our 

research. Finally, sections six and seven present the empirical methodology and preliminary 

results of this first-ever empirical research of ideology on the Slovenian Constitutional Court. 

It should   be said that the focus of this paper is not on the empirical results, which are 

currently still based on a small sample of Constitutional Court decisions, but rather on the 

conceptual framework and the empirical methodology. 
 


